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Dumping on the Poor

‘ Continued from page 57

‘ But Resendez and other Alviso resi-
dents did speak up. A local group,
Organizacion de la Comunidad de
Alviso, filed suit against the polluting

| companies. In October last year, a San
Jose judge approved a $1.1-million
settlement in a precedent-setting class-
action suit that provides community
members with medical monitoring and
restitution for personal injury and
property damage. The settlement also
requires all businesses to obtain and
comply with land-use permits; some of
the largest firms will be relocated
outside Alviso.

Attorneys for the Alviso residents
didn’t rely on traditional civil-rights
statutes or the Endangered Species Act
to make their case. Instead, they used
ordinary nuisance law and the Safe
Drinking Water and Toxic Enforce-
ment Act of 1986, known as Proposi-
tion 65, which requires businesses to
warn the public of exposure to chemi-
cals that cause cancer or birth defects.
“Civil-rights claims have a lot of
resonance for a lot of communities
because you're suing directly at the
outrage,” says Susan Jordan, an attor-
ney with the nonprofit Environmental
Law Foundation of Oakland, which
represented the Alviso residents. “But
with Prop. 65, we were using a tool
that we felt should be used for
environmental-justice cases but hadn’t
yet. The community really didn’t have
a lot of information about what they
were being exposed to.”

The law foundation also sought
the legal expertise of a for-profit firm.
It brought in nationally known
class-action specialists Lieff, Cabraser
& Heimann of San Francisco to
corepresent the Alviso residents. Law
foundation director Jim Wheaton says
he sees a place for for-profit firms in
the environmental-justice movement.
“A good lawyer is the first thing I'm
looking for.” he says.

Wheaton has worked with other
for-profit firms—in 1993 with Heller,

Ehrman, White & McAuliffe, which |
offered its expertise on a pro bono basis.
Along with the NAACP Legal Defense
and Educational Fund, Wheaton filed a |
civil-rights lawsuit against the U.S.
Department of Transportation and the
Federal Highway Administration in San
Francisco federal court on behalf of a |
West Oakland community. The suit
relied on Title VI in claiming that a |
freeway proposal was discriminatory
because the community affected is
predominantly African American. The
suit was unsuccessful in blocking
construction. But in a March 1994
settlement, lawyers were able to secure
funding to protect a church and com-
munity center from freeway noise.
The settlement also required that the
defendants create a greenbelt area in |
the neighborhood.

Cole is more skeptical of working |
with for-profit firms. “In my experience,
there’s almost no role for for-profit law
firms in the environmental-justice
movement. Their agendas are just so
different,” he says, referring to such firms
as Heller, Ehrman, White & McAuliffe:
McCutchen, Doyle, Brown & Enersen;
and Pillsbury Madison & Sutro. “They’ll
get together with a civil-rights firm to do
one case and they’ll trumpet that. But
they won't tell you about the 99 other
cases where they represent the company
trying to put a toxic waste dump in a
low-income community.”

Cole concedes, however, that he
seeks the advice of mainstream attor-
neys when churning out environmental-
Jjustice complaints like the one he filed
in January on behalf of Latino and
African-American residents seeking to
block the expansion of Laidlaw’s toxic-
waste dump near Buttonwillow. These
other lawyers “are not the enemies,”
he emphasizes. “The enemies are the |
polluting industries.”

After protesting for seven years, |
Mary Lou Mares is hopeful the latest |
lawsuit will do the job in Kettleman
City. “I don't think we would have
won the incinerator fight without the
lawyers,” she says. “[Chemical Waste] |
needed that push to do something;
otherwise they wouldnt have taken us
seriously. With a lawsuit, they know we
mean business.” »
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